
LIEBMAN_FINAL.DOC (DO NOT DELETE) 1/9/2011 3:39 PM 

 

1 

FOREWORD 

LABOR LAW DURING HARD TIMES: 

CHALLENGES ON THE 75
TH

 ANNIVERSARY OF 

THE NATIONAL LABOR RELATIONS ACT 

Wilma B. Liebman* 

Seventy-five years ago, in the midst of the Great Depression, 

Congress enacted the National Labor Relations Act (―NLRA‖ or ―Act‖), 

declaring that it was now the policy of the United States to promote the 

practice and procedure of collective bargaining.
1
  Today, in the midst of 

another economic crisis, the collective bargaining system and the legal 

institutions that support it are under severe stress.  Labor and business 

face serious challenges in a globalized economy.  Union density in the 

private sector is at a post-war low.  Inequality is glaring and millions are 

out of work.  Even if economists have declared the recession over as a 

technical matter, we are obviously living in hard times—and that is 

especially true for the working people who are the special object of labor 

law’s concern. 

 

*** 

The explicit premise of the New Deal era labor law was to stimulate 

the economy by putting more money into the pockets of working people 

and by promoting collective bargaining through labor unions.  To quote 

section 1 of the Act: 

 

* Chairman, National Labor Relations Board. Nominated by President Clinton and confirmed 

by the Senate to a five-year term on the National Labor Relations Board in 1997. Subsequently 

nominated by President Bush and confirmed by the Senate to two additional terms, the third one 

expiring in August 2011. Designated Chairman by President Obama on January 20, 2009.  I thank 

the Hofstra Labor & Employment Law Journal for the opportunity to provide this comment along 

with the comments of the three National Labor Relations Board New York area Regional Directors. 

 1. See National Labor Relations Act, 49 Stat. 449 (1935) (codified as amended at 29 U.S.C. 

§§ 151-169 (2006)). 
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The inequality of bargaining power between employees . . . and 

employers . . . substantially burdens and affects the flow of commerce, 

and tends to aggravate recurrent business depressions, by depressing 

wage rates and the purchasing power of wage earners.
2
 

When President Franklin Roosevelt signed the law, he said it was 

―necessary as an act of both common justice and economic advance.‖
3
 

Hard as it might be for some to believe, the NLRA was enacted less 

as a favor to labor, than to save capitalism from itself.  In this sense, 

labor law was pro-business.  It introduced a system of governance, a rule 

of law, for resolving bitter disputes over the refusal of employers to deal 

with unions, which for decades had fueled labor strife, often violent.  In 

the following decades, millions of Americans voted in National Labor 

Relations Board (―NLRB‖ or ―Board‖) conducted elections and came to 

enjoy a middle class way of life through the collective bargaining 

system.
4
  Although much has changed in our society since then, I believe 

that the basic premise of labor law still holds true today.  But in today’s 

political and economic climate, broad and easy agreement with that 

claim is not likely.  And given labor law’s historical arc—even its 

supporters view the law as in a long decline, after a period of real 

success that is now receding into the distance—it takes some effort to 

convey the notion of a labor law that truly works. 

Sadly, this is not a new problem.  Twenty-five years ago, on the 

occasion of the Act’s fiftieth anniversary, United States Court of 

Appeals Judge Abner Mikva wrote that: 

Although it is unusual to celebrate an anniversary by focusing on the 

guest of honor’s shortcomings, only by understanding the limited 

effectiveness of the Act in today’s economy can we contemplate a 

realistic and fair national labor policy.
5
 

 

 2. Id. 

 3. 79 CONG. REC. 10720 (1935) (Statement of President Franklin D. Roosevelt upon signing 

the National Labor Relations Act (the Wagner Act) on July 5, 1935). 

 4. David Brody, Interrogating the Great Depression, DISSENT (Dec. 19, 2008), 

http://dissentmagazine.org/online.php?id=188 (―If you’re looking for the economic effects of 

collective bargaining, here’s where you’ll find those effects—in the Great Compression of the 

1940s when modern America came as blissfully close as it’s ever gotten . . . to income equality, and 

in the succeeding high-performing economy of the 1950s and 1960s when blue-collar America first 

became middle class.‖).  But see Tyler Cowen, The New Deal Didn’t Always Work, Either, N.Y. 

TIMES, Nov. 23, 2008, at B6. 

 5. Abner J. Mikva, The Changing Role of the Wagner Act in the American Labor Movement, 

38 STAN. L. REV. 1123, 1124 (1985). 
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It is in that spirit that I have not been shy about acknowledging 

problems with the Act and with the Board itself.
6
  We are falling short in 

achieving the aims of the Act, in implementing its values. 

 

*** 

Current labor law is widely viewed as in steep decline.  The last 

significant legislative revision to the Act was in 1947, at the conclusion 

of the Second World War, more than sixty years ago. Most seem to 

agree that the law is outdated and warrants a renewed conversation, but 

beyond that there is little consensus. 

There are those who value the Act and see it as critical to a 

democracy and sustainable economic recovery but bemoan its ability to 

protect worker rights in the face of employer resistance and workplace 

change driven by competitive pressures.  For them, the law no longer 

delivers on its promise, and they urge its revitalization.  They see the 

Act’s election procedures, in particular, as no longer working to 

guarantee the right to organize.  Some unions bypass the Board’s 

procedures entirely.  The NLRB has lost their confidence. 

Then there are those who think that the Act is a relic of an earlier 

era; that collective bargaining exacerbates joblessness and does not fit in 

a competitive, free-market economy; and that the law is no longer 

essential because workers have an array of other legal protections.  Some 

in the business community or legal establishment may never have 

accepted the Act as legitimate in the first place.  The NLRB has never 

had their confidence. 

There is also basic disagreement about what the purpose of the 

statute is.  After the 1947 Taft-Hartley Act amendments refashioned 

federal labor law, the NLRB has struggled to reconcile two statutory 

goals that are sometimes in tension: promoting collective bargaining and 

preserving employees’ free choice, which is defined to include the right 

to refrain from concerted activity and to reject union representation, in 

favor of dealing with their employers individually.  As a result, some 

believe that ―our national labor policy is at cross purposes with itself.‖
7
  

 

 6. See generally Wilma B. Liebman, Values and Assumptions of the Bush NLRB: Trumping 

Workers’ Rights, 57 BUFF. L. REV. 643 (2009); Wilma B. Liebman, Labor Law Inside Out, 11 

WORKINGUSA: THE JOURNAL OF LABOR AND SOCIETY 9 (2008); Wilma B. Liebman, Decline and 

Disenchantment: Reflections on the Aging of the National Labor Relations Board, 28 BERKELEY J. 

EMP. & LAB. L. 569 (2007). 

 7. James A. Gross, Conflicting Statutory Purposes: Another Look at Fifty Years of NLRB 

Law Making, 39 INDUS. & LAB. REL. REV. 7, 18 (1985). 
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―[T]he homogenization of the Wagner and Taft-Hartley Acts by 

Congress in 1947 has saddled the Board with the duty of administering a 

law that sets forth contradictory and, in considerable measure, 

irreconcilable purposes.‖
8
 

There is also a basic lack of familiarity with this law, its rights and 

obligations, and the historical role it has placed in our society and 

economy.  Although it is often mired in political controversy, the NLRB 

has, paradoxically, been described as one of the lesser-known federal 

agencies.  Especially as organized labor has declined, the notion of 

collective action and industrial democracy may seem like old-fashioned, 

even foreign, ideas for many in the workforce, particularly young 

workers.  Most people are surprised to learn that the Act’s basic 

protections (articulated in section 7) apply outside the unionized sector 

of the economy.  The fact that non-union workers have the right to act 

concertedly to improve their terms and conditions of employment—and 

that the NLRB enforces that right—is a well-kept secret.  How to better 

communicate with the public, including today’s workforce and 

employers, is a challenge for the NLRB. 

The NLRB also faces the challenge of enforcing a law that for 

decades has proved totally resistant to legislative change.  

Notwithstanding dramatic economic and social transformation, Congress 

has been close to silent on labor law for more than sixty years.  This has 

created difficulty for the Board attempting to coherently apply an ―aging 

statute‖
9
 to workplace realities, including employment relationships that 

are substantially altered from 1935 or 1947 conditions.  Here, too, there 

is broad disagreement over legal methodology and philosophy.  Some 

 

 8. A. H. Raskin, Elysium Lost: The Wagner Act at Fifty, 38 STAN. L. REV. 945, 951 (1986).  

Judge Mikva took a somewhat different view: 

The Wagner Act is not and was never meant to be a disinterested piece of legislation. 

  But what of the Taft-Hartley amendments?  Could it not be argued that this Act was 

an attempt to equalize the balance that the NLRA and the Board should strike?  It is 

certainly true that Congress passed Taft-Hartley to counteract what many saw as the 

excessive power of the post-Wagner unions. . . . There is no doubt that the amendments 

were a watershed event in the relationship between government and labor. But Taft-

Hartley did not repeal the Wagner Act, it amended it.  It did not remove protections 

given to labor; it simply outlawed unfair tactics by both sides.  The basic protections—

the rights to organize, to bargain collectively, and to strike—were largely untouched. 

Taft-Hartley aimed to equalize bargaining power, not to return workers to a primal state 

of vulnerability. 

Mikva, supra note 5, at 1127 (citations omitted). 

 9. James J. Brudney, A Famous Victory: Collective Bargaining Protections and the Statutory 

Aging Process, 74 N.C. L. REV. 939, 947 (1996). 
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argue that the NLRB must strictly apply the statutory provisions, looking 

to the dictionary for guidance and pointing to Congress as the only 

legitimate source of statutory adaptation.  Others, myself included, 

believe that Congress intended this statute to be a living document and 

that, within the statute’s broad limits, it is appropriate—indeed, the 

Board’s obligation—to interpret the law dynamically to reflect current 

realities and to address current problems, so that statutory protections are 

not rendered illusory.  The Bush-era NLRB was deeply divided over 

these questions.
10

 

These and other challenges facing the Board today reflect larger, 

value-driven conflicts.  To that extent, they have always been with the 

Board, in some degree or another, and they always will be.  As one 

commentary observed: 

Since its enactment, the National Labor Relations Act . . . has proven 

to be the most controversial and bitterly contested piece of New Deal 

legislation, alternately receiving support and condemnation from the 

parties it covers.  But this is not surprising, given that the Act tries to 

interject reason into the emotion-laden reality of worker-management 

relations.  Fortune magazine’s early . . . characterization of industrial 

relations under the Act still holds true: ―[It has] become a battlefield of 

slogans and shibboleths, of coercion and propaganda, of intimidation 

and mutual accusation, of guerilla warfare and strikes. . . .‖ In order to 

administer a labor law in this setting, the NLRB must referee a holy 

war.
11

 

But the controversy of the last few years—over the divided 

decisions of the Bush-era NLRB (the so-called ―September massacre‖), 

 

 10. See, e.g., Oakwood Healthcare, Inc., 348 N.L.R.B. 686 (2006) (interpreting scope of 

statute’s exclusion of supervisors from coverage). 

 11. John T. Delaney et al., The NLRA at Fifty: A Research Appraisal and Agenda, 39 INDUS. 

& LAB. REL. REV. 46 (1985); see also Samuel Estreicher, Workers Still Need Labor Law’s Shield, 

N. Y. TIMES, July 21, 1985, at A2 (―On the eve of its 50th anniversary, the National Labor Relations 

Board appears to be at a point of institutional crisis.  From all quarters—labor, management and the 

universities – there is great dissatisfaction.  Some firebrands have even called for the abolition of the 

board and the body of labor law that it enforces.‖ ); Raskin, supra note 8, at 948 (―The only change 

[over the years] has been in the nature of the Board’s critics—sometimes management, sometimes 

labor, sometimes both—depending on which group felt at any given moment that its ox had been 

gored by the conflicting interpretations given to various sections of the law by the shifting 

majorities in control of the NLRB in Democratic and Republican administrations.  The list of the 

Board’s detractors is by no means confined to those directly involved in the cases before it for 

adjudication.  The roster has embraced almost everyone at one time or another—Presidents of the 

United States, Congress, the federal judiciary, and that most insatiable of faultfinders, the press.‖). 
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over the Employee Free Choice Act (―EFCA‖),
12

 over nominations to fill 

vacancies on the NLRB made by President Bush and later President 

Obama,
13

 and over an anticipated Obama Board—has surely represented 

a record accumulation of difficulties.
14

 

The controversy has indeed been rancorous, and the rhetoric 

hyperbolized, likely exacerbated by the economic crisis and a polarized 

political climate.  But the controversy is in some ways welcome.  It has 

brought labor law and its policy concerns back in the public eye.  And it 

shows that labor law still matters. 

 

*** 

To me, labor law still matters because democracy in the workplace 

is still basic to a democratic society.  It matters because collective 

bargaining is still basic to a fair economy.  It matters because the issues 

that divide capital and labor will always be with us.  Labor law provides 

access to justice at the workplace.  It has allowed labor and business to 

reach their own solutions in response to changing economic conditions.  

It has made a large contribution to the expansion of the middle class. 

Every day, we read in the cases that come before us about working 

people who, despite the odds, despite the risks and the obstacles, join 

together to improve life on the job.  Sometimes they have unions to help 

them, but other times they act spontaneously to help each other, a 

reminder that solidarity is part of who we are.  Anyone who says that 

workers do not want, or need, some form of representation in today’s 

economy is mistaken. 

 

 12. As one commentator wrote in March 2009, when EFCA was re-introduced into Congress: 

The Employee Free Choice Act seemed destined to be a relatively narrow clash between 

unions and employers.  But amid the economic downturn, it is turning into a debate over 

fundamental questions of American capitalism. . . . The environment in which the bill is 

being debated has further ratcheted up the rhetoric, revealing a divide as wide as that on 

any other major issue on President Obama’s agenda.  The two sides put forth starkly 

different versions of both history and present-day reality, making it hard to imagine how 

the two sides could compromise. 

Alec MacGillis, Labor Union Bill Raises Broader Capitalism Issues; Economic Downturn 

Intensifies Rhetoric of Workers, Businesses, WASH. POST, Mar. 15, 2009, at A2. 

 13. Steven Greenhouse, Labor Panel is Stalled by Dispute on Nominee, N.Y. TIMES, Jan. 14, 

2010, at A16. 

 14. The Board operated with two members, former Chairman Peter Schaumber and myself, 

from January 2008 to late March 2010, when President Obama recess-appointed additional 

members.  During this 27-month period, we were able to reach agreement and issue nearly 600 

decisions.  Losing parties sought review of dozens of Board decisions in the federal courts of 

appeals, arguing that the two-member Board lacked authority to act. In New Process Steel, L.P.  v. 

NLRB, 130 S. Ct. 2635 (2010), the Supreme Court agreed, by a 5-4 vote. 
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The NLRA protects these people and their efforts to improve their 

work lives, and so does the Board—maybe not as often as it should, and 

usually not as quickly as it could, but despite our disagreements, we do 

enforce the law and we do have a law to enforce.  And as long as that is 

the case, then the values embodied in this law are living values, even 

after seventy-five years. 

Whatever its flaws and whatever the lapses made by the Board in 

applying it, the Act is a remarkable piece of legislation. At its heart, it is 

a human rights law.  The freedom of association and the freedom to 

engage in collective bargaining embodied in this law are recognized 

around the world as core principles of a democracy, even if they are 

sometimes honored in the breach. 

Our labor law was the product of tremendous—often violent—

struggle.  We honor that struggle when we take the law seriously, when 

we enforce it fairly and thoughtfully, and even when we point out its 

shortcomings.  Sober public dialogue is sorely needed if we are to figure 

out how to restore the nation to prosperity, encourage business to 

prosper and create good jobs, and ensure a realistic and fair national 

labor policy for the future.  Labor law and policy should be part of this 

conversation. 

 


